JHARKHAND SHOPS AND
ESTABLISHMENT LAWS

THE BIHAR SHOPS AND ESTABLISHMENTS

ACT, 1953°
[Bihar Act VIII of 1954]

S.0. No. 2/SEA (LC) 501/2001 L&T-2870, dated 14th November, 2002.—In
exercise of the powers conferred by Section 85 of the Bihar Reorganisation Act,
2000, the Government of Jharkhand do hereby adapt “The Bihar Shops and

Establishment Act, 1953. The Bihar Shops and Establishment Rules, 19557
(hereinafter referred as the said Rules) with the following amendments :—

1. In _the said Rules wherever the word “Bihar” is mentioned to the word
“Iharkhand” shall be deemed to have been substituted.

2. Hereinafter the said Rules shall be known as “The Jharkhand Shops and
Es tablishment Rules, 2001.

e

(LC) 501/2001—L&T 2870, dated 14th November, 2002 but the word “Bihar"and
" |the year “1953” of the title of the Act have not seen changed. '

= W (e e )
? ~ Note—Though the Act has been adapted vide Notification S.0. No. 2/ SEAW
'; I

i ——

An Act lo provide for the Regulation of conditions of work and cEﬁIuyrm.:nr in shops
and other establishments and for certain other purposes.

Whereas it is expedient to provide for the regulation of conditions of work
and employment in shops and other establishment and for certain other purposes
hereinafter specified.

COMMENTS
Preamble.—The larger principle and rationale underlying Section 35 of the
Act and those of Section 10 of the Essential Commodities Act are indeed plain and
discernible. Both the statutes are directed against social or economic offences and
may well be labelled as beneficent legislation which has to be somewhat liberally
construed.”

1. Act received the assent of the President on 17.3.1954 and is in force from 15.2.1955 vide
Notification No. 1/ S6-108,55 L-1794.1, dated 15.2.1955.
2. Baar: Prasad Gupta v. State of Biliar, 1956 PLIR 246 at 249 (FB).
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The Object of the Shops Act.—The Shops Act was enacted for the benefit of
the employee. It was noticed that persons who were working in shops and
establishments and to whom Industrial Employment (Standing Orders) Act, 1946
does not apply have no statutory service conditions. The result was that employers
made them work for unlimited hours in a day, no weekly paid rest and paid
holidays were provided, the employers used to hire and fire at their whims. In
these cases Courts are concerned with the abject of the Shops Act noticed last, i.c.
hire and fire. As the object is to prevent this, in a given case Court is entitled to
tear the veil to see whether even if it appeared to be a case of registration by an
employee, it was merely a ruse and the termination of employment was in fact
brought about by the employer. Otherwise terminated will include such cases
whose resignation is obtained by force, fraud, coercion, undue influence and the
like, that is where it was (sic) voluntary.'

Exemption of Goshala.—Goshala are exempted from all provisions of the
Act hence workman cannot agitate its grievance before Labour Court.?

Termination.—Where the termination is not passed on ground of
misconduct, the Act does not insist on rule of audi alteram partem. It will not be fair
to import an additional condition not envisaged under the Bihar Shops and
Establishments Act and insist that the rule of audi alteram partem be extended to
cases of order of termination being passed by Emplnjyer who are not “State” for a
reasonable cause and not on ground of misconduct.

Non-service of enquiry report.—When enquiry report has not been served
on the delinquent employee, the whole proceeding gets vitiated and order
imposing punishment following the domestic enquiry cannot be sustained.*

Contractual appointment.—When appointment of a person had been made
purely on contractual and ad hoc basis in nature, il it comes to an end by efflux of
time, the employee concerned can have no right to continue on the post even in a
case where he has continued in employment from time to time on ad hoc basis for
more than one year.S

CHAPTERI

PRELIMINARY
1. Short title, extent and commencement.—(1) This Act may be
called the Bihar Shops and Establishments Act, 1953.

(2) It extends to the whole of the State of Bihar.

(3) It shall come into force on such date® as the State Government
may, by notification appoint and different dates may be appointed for

1.  Tata Robins Fraser Co. Lid. v. Presiding Officer, 1989 PLJR 1153 at p. 1155.
Muzaffarpur Goshala through Secretary v. The Presiding Officer, 2001 (2) BLJR 1662 : 2001
(3) BL] 169 (Pat).
Biscomaun Ltd. v. State of Bihar, 1993 (1) PLJR 333.
Linion of India v. Md. Ramzan Khan, AIR 1991 SC 471.
Driector v. Smt. Pushpa Srivastava, AIR 1992 SC 2070.
Came into farce on 15.2.1955 vide Notifi. No. 1/56-108.55L- 1794.1, dated 15.2.1955.
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different provisions of this Act or for different areas or for different classes
of shops or establishments.

(4) Tt shall apply, in the first instance, to the local areas comprised
within a municipality, notified area or a municipal corporation constituted
and established under any law for the time being in force, relating to
municipalities and to any mining settlement for which a Mines Board of
Health has been established under Section 5 of the Bihar and Orissa Mining
Settlements Act, 1920 (B. & O. Act IV of 1920).

COMMENT

[ssuing Notification from time to time Act enforced in the State of Bihar :
I|(a) Patna, Gaya, Ranchi, Jamshedpur, Bhagalpur, Muzaffarpur.

2((b) Jugsalai N.A.C,, Doranda N.A.C., Dinapur Nizamat Municipality,
Khagaul.

3(c) Rajgir N.AC, Tekari, Jagdishpur, Dumraon, Revelganj, Raxaul N.AC,
Lalganj, Dumra N.A.C., Rosera, Jainagar N.A.C., Shiekhpura
N.A.C. Barhaiya N.A.C., Banka N.A.C., Sultanganj N.A.C.,
Madhupur, Jasidih N.AC., Mihijam N.A.C., Chatra, Garhwa
N.A.C., Seraikella, Kharasawan N.A.C., Murliganj N.A.C., Supaul
N.A.C.

Arrah, Chapra, Darbhanga, Motihari, Monghyr, Hazaribagh,
Purnea, Chaibasa.

Barh, Biharshariff, Dinapur Cantonment Board, Mokameh N.A.C.,
Daudnagar, Nawada N.A.C., Sasaram, Buxar, Bhabua, Dehri,
Dalmia N.A.C., Siwan, Gopalganj N.A.C., Bettiah, Nautanha
N.A.C., Hajipur, Gitamarhi, Samastipur, Madhubani, Colgong,
Naugachia N.A.C., jamalpur, Lakhisarai N.A.C., Begusarai N.A.C.,
Khagaria N.A.C., Dumka, Deoghar, Sahebganyj, Katihar, Kishangan),
Forbesganj, Saharsa N.A.C., Lohardaga, Giridih, Jhumritelaiya
N.A.C., Daltonganj, Chiakradharpur, Dhanbad, Sindri N.A.C,
Jharia Mines Board of Health, Rajgir N.A.C., Tekari, Jagdishpur,
Dumraon, Revelganj, Raxaul NL.A.C., Sultanganj N.A.C, Lalganj,
Dumra N.A.C., Rosera, Jainagar N.AC., Sheikhpura N.AC.
Barhaiya N.A.C., Madhupur, jasidih N.A.C., Mihijam N.AC,
Chatra, Garhwa N.A.C., Garaikella N.A.C., Kharsawan N.AC,
Murliganj N.A.C., Supaul N.AC.

6[(f) Gumla N.A.C., Pakur N.A.C., Madhepura N.A.C., Mirganj N.A.C.,
Aurangabad N.A.C.

Vide Notification No. 1/56-108/55L - 1794, dated 15.2.1955 (w.e.f. 15.2.1955).
Vide Notification No. 1/56-108/55L - 7882, dated 26.5.1955 (w.e.f. 1.6.1955).
Vide Notification No. 11/56-104/60L- 2032, dated 23.2.1960 (w.e.f. 23.2.1960).
Vide Notification No. 1/56-106/57L. - 3644, dated 28.5.1957 (w.e.f. 1.4.1957).
Vide Notification No. 11/56-1036-58L - 10883, dated 25.6.1958 (w.e.f. 15.7.1958).
Vide Notification No. 11/ S6-206/64L & E - 1202, dated 3.2.1964 (w.e.l. 1.3.1964).
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'[(g) Bairagania Market, Mahanar Market, Jahanabad Market, Ramgarh
Cantt. Market.

’[(h) Dalsinghsarai N.A.C.
() Jamshedpur N.A.C.

#(G) Warsalinganj, Nokha, Sahpur Patori, Mahuddinagar, Rajnagar,
Sonepur, Marhowrah, Motipur, Chanpatia, Narkatiaganj, Bermo,
Jamtara, Barauni, Jharia, Gogri, Kharagpur, Asarganj, Jogbani,
Banmankhi, Beharigan;.

°[(k) Husainabad N.A.C., Rajmahal N.A.C., Adityapur N.A.C., Jammui
N.A.C., Araria N.A.C., Nirmali N.A.C,

°[(1) Maharajganj, Mairwa, Pupri, Fatuah, Bihta, Masaurhi, Hilsa, Hasua,
Nassriganj, Bikramganj, Piro, Behea, Jhanjharpur, Chas.

7I(m) Jahanabad N.A.C.
B[(n) Barauli, Dighwara, Sahebganj, Barachakia.

(o) Fatuah N.A.C., Bikramganj N.A.C., Mairwa N.A.C., Jamui, Araria,
Mahanar N.A.C., Aurangabad, Chanpatia N.A.C., Jogbani N.A.C,,
Bihariganj N.A.C., Jahanabad, Mokameh, Dehri, Dalmianagar,
Lakhisarai, Begusarai, Khagaria, Saharsa, Supaul, Banka, Rafigan
N.A.C., Godda N.A.C., Simdega N.A.C..

V(p) Paliganj Bazar, Vikram Bazar, Khusrupur Bazar, Parwalpur Bazar,
Fatehpur Bazar, Barbigha Bazar, Barharwa Bazar, Bahadurgan;
Bazar, Khunti Bazar, Sherghati Bazar, Dhanwar Bazar, Garkha
Bazar, Ekma Bazar, Masrakh Bazar, Ghorasahan Bazar, Madhepur
Bazar, Chhoti Balia, Domchanchi, Sakri Bazar, Pandaul Bazar,
'. | Bokaro Steel City, Hatia, Barauni]

[(q) Saria Bazar (Giridih)].
NOTIFICATIONS

5.0. 69, dated the 9th January, 1978.—In exercise of the powers conferred by
sub-section (3) of Section 1 of the Bihar Shops and Establishments Act, 1953 (Bihar
Act VIII of 1954) and in partial modification of the notifications, mentioned in

- column 2 of the Schedule hereto annexed the Governor of Bihar is pleased to direct
that all the provisions of the said Act will be deemed to have come into force in

Vide Notification No. 11/56-206/64L & E - 1201, dated 3.2.1964 (w.e.f. 1.3.1964).

Vide Notification No. 11/56 206/64L & E - 8411, dated 8.9.1964 (w.e.f. 15.9.1964).
Vide Notification No. [1/56 - 1070/64L & E - 1149, dated 18.12.1964 (w.e.f. 15.1.1964).
Vide Notification No. I1/56 - 204/64L & E - 5556, dated 7.6.1966 (w.e.f. 1.8.1966).
Vide Notification No. I1/56 - 204 /66L & E - 5557, dated 7.6.1966 (w.e.f. 1.8.1964).
Vude Notification No. I1/56 - 2014 /67L & E - 9957, dated 11.8.1967 (w.e.f. 1.11.1967).
Vide Notification No. 11/56 - 2014 /67L & E - 9990, dated 11.8.1967 (w.e.f. 1.11.1967).
Vide Notification No. 11/56 - 207/68 L & E - 1182 (1), dated 2.8.1968 (w.e.f. 1.9.1968).
Vide Notification No. I1/56 - 1027 /73 L & E - 903 (2), dated 4.4.1973 (w.e.f. 1.5.1973).
Vide Notification No. I1/56 - 1030/73 L & E-4753 (2), dated 27.8.1973 (w.e.f. 15.8.1973).
Vide S.0. 691, dated 7.4.1979 (w.e.f. 1.1.1979),

W
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the areas mentioned in column 5 of the annexed Schedule from the same dates
from which they were brought into force in the areas mentioned in column 4 of )
the schedule by virtue of the notifications specified in column 2 against them.

TABLE
S | Notification No.| Date of Old Area New Area
No. enforce-
ment :
1 2 3 1 5
L. |1/56 - 108/55L -11.6.1955 |Jugsalai Notified (Jugsalai  Municipality  (Dist.
- |7882, dated 26th Area,  Doranda|Singhbhum) Doranda Municipality

- May, 1995 Notified Area (Distt. Ranchi).

2. |lI/56-1036/58L-15.7.1958 |Nawada Notified Nawada  Municipality  (Dist.
10883, dated Area, Gopalganj|Nawada) Gopalganj Municipality
25th June, 1958 Notified  Area.[(Dist. Gopalganj) Jhumritelaiya

Jhumritelaiya ‘Municipality (Dist. Hazaribagh).

__» Notified Area

3. |1/S6-104/60L-{1.6.1960 |Raxaul Notified |Raxaul Municipality (East
2032, dated 23rd Area. Sheikhpura|Champaran District), Sheikhpura
February, 1960 Notified Area, Municipality Dist. Monghyr),

Barhaiya Notified |Barhaiya  Municipality  (Dist.
| Area Monghyr).

* 4. |1/S6 - 206/64{13.1964 |Gumla Notified|Gumla Municipality (Dist. Ranchi),
L&E - 1202, Area, Pakur|Pakur Municipality (Dist. Santhal
dated 3rd Notified Area, |Parganas), Madhepura Munici-

: 'February, 1964 Madhepura pality {Dist. Saharsa).

=. Notified Area

5. (lI/S6 - 204/66|1.8.1966 |Warasaligani Warsalinganj Notified Area
L&E - 5555, Committee (Dist. Nawada)
dated 7th June,

|1966

Narkatiagani Narkatiaganj  Notified  Area
Market Committee (Dist. West Chamfnran). |
|
Jhajha Jhajha Notified Area Committee
(Dist. Monghyr).
Banmankhi Banmankhi Notified Area

| i Committee (Dist Purnea).

| 6. [1I/56 - 2014/67|1.11.1967 |Hilsa Market Hilsa Notified Area Committee

| L&E - 9987, (Dist. Nalanda).
dated 11th
August, 1967 i

Piro Market Piro Notified Area Committee
(Dist. Bhojpur).

Behea Market Behea Notified Area Committee
(Dist. Bhojpur).
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/56 - 207/68 Barauli Market
L&E - 1182,
dated 2nd
August, 1968

Barauli Notified Area Committee
(Dist. Gopalgan;j).

l1/56 - 1030/73/15.8.1973
L&E - 1758,

Khusrupur
Market

Khusrupur Notified Area

Committee (Dist. Patna).

dated 27h June,

1973 Barbigha Market

Barbigha Notified Area Committee
(Dist. Monghyr).

Bahadurgan;
Market

Bahadurgan;j Notified Area

Committee (Dist. Purnea),

Khunti Market

Khunti Notified Area Committee
(Dist. Ranchi)

Sherghati Market

Sherghati Notified Area Committee

(Dist. Gaya)

5.0. 691, dated 7th April, 1979.—In exercise of the powers conferred by
sub-section (3) of Section 1 of the Bihar Shops and Establishments Act, 1953 (Bihar
Act VIII of 1954), the Governor of Bihar is pleased to appoint the 1st of January,
1979 as the date on which all the provisions of the said Act shall come into force
in the place as mentioned in column 2 of the Schedule hereto annexed.

SCHEDULE

Place Revenue Thana

Pargana District

2 3

4 5

Saria Bazar 44

Rampur Giridih

5.0. 1725, dated 22nd December, 1979.—In exercise of the powers conferred
by sub-section (3) of Section 1 of the Bihar Shops and Establishments Act, 1953
(Bihar Act VIII of 1954), the Governor of Bihar is pleased to appoint the 1st January,
1980 as the date on which the provisions of the said Act shall come into force in
the places as mentioned in column 2 of the Schedule hereto annexed.

SCHEDULE

Sl Revenue Village/
No. Panchayat Thana
No.

[
Boundary District

2 3

4

Thakurganj Bazar |Gothra-16

Kanakpur-17 Gothra

North - LR.P

Road Chouhadi

South - Boundary of Village
Kanakpur

T




THE BIHAR SHOPS AND ESTABLISHMENTS ACT, 1953

4

East - Burhi Dangi River, Villagel
Kanakpur

West - L.R.P. Road Village Gothra

Tribeniganj Bazar |Latona - 273 North Saharsa
Thalha Kathakholwa

Garia - 269 South - Mora ast - Duparkha West -
Babhangama

Dhaka Bazar Dhaka Chainpur|{North - Pipra Wazid East South -
Panchayat Dhaka|Dhaka Cham-Lahan 106 East -
Ramchandra Paran Barharwa Siwan West -
, Panchayat Sitalpatti

5.0. 939, dated the 30th September, 1985.—In exercise of the powers
conferred by sub-section (3) of Section 1 of the Bihar Shops and Establishments
Act, 1953 (Bihar Act VIII of 1954) and in partial modification of Notification No.
[1/S6 - 1036/58 - 10883, dated the 25th June 1958, the Governor of Bihar is pleased
to appoint the date on which the name of the Jharia Mines Board of Health was
changed to Coal Mining Area Development Authority, Dhanbad to be the date on
which all the provisions of the said Act shall come into force.

5.0. 1154, dated the 7th November, 1985.—In exercise of the powers
conferred by sub-section (3) of Section 1 of the Bihar Shops and Establishments
Act, 1953 (Bihar Act VIII of 1954) and in continuation of Labour Department, Bihar
Notification No. 1/56-108/55L - 1794, dated the 5th February, 1955, so far it relates
to Ranchi, the Governor of Bihar is pleased to appoint the date of issue of this
notification as the date on/from which all the provisions of the said Act shall come
into force in all such areas of Ranchi Municipal Corporation which fall beyond the
areas of the Ranchi Municipality.

5.0. 1156, dated the 7th November, 1985.—In exercise of the powers
conferred by sub-section (3) of Section 1 of the Bihar Shops and Establishments
Act, 1953 (Bihar Act VIII of 1954) and in partial modification of the notifications
mentioned in column 1 of the Schedule hereto annexed relating to the respective
area noted in column 2 of the said Schedule, the Governor of Bihar is pleased to
appoint the date, on which the municipal corporations mentioned in column 2 of
the Schedule came into existence to be the date on/from which all the provisions
of the said Act shall be deemed to have come into force in all those areas.

SCHEDULE

Column 1 Column 2

No. L/56 - 108/55 - 1974, dated the 5th February, -~ 1. Bhagalpur Municipal
1956 Corporation

And 2. Gaya Municipal Cor-
poration

[/56-106/57L. - 3644, dated the 28th February, 3. Darbhanga
1957 Municipal Corporation
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2. Definitions.—In this Act, unless there is anything repugnant in the
subject or context—

(1)

(1-A)

v2)

Vs

“ Apprentice” means a person, aged not less than twelve years,
who is employed, whether on payment of wages or not, for
the purpose of being trained in any trade, craft or
employment in any establishment;

“child” means a person who has not completed the age of
fourteen years,

“closed” means not open for the service of any customer o

any business connected with the establishment;

“day” means a period of twenty-four hours beginning at
midnight :

Provided that, in the case of an employee whose hours of work

begins before and extend beyond midnight, day means a
period of twenty-four hours beginning at the hour his work
commences; ‘ L
‘employee’” means a person wholly or partially employed for
hire, wages including salary, reward, or commission in and
. onnection with any establishment and includes
‘apprentice’ but does not include member of the employer’s
family. It also includes person employed in a factory who are
not worker within the meaning of the Factories Act, 1948 (63
of 1948), and for the purpose of proceeding under this Act,
include an employee, who has been dismissed, discharged or
retrenched for any reason whatsoever;

“employer” means a person who owns or exercise ultimate
control over the affairs of an establishment and includes a
manager, agent or any other person in the immediate charge
of the general management Or control of such establishment;

wastablishment” means an establishment which carries on an
business, trade or profession or any work in connection with,
or incidental or EEEEW to any business, frade or profession
and includes—
(i) administrative or clerical service appertaining to such
establishment; |

(ii) a shop, restaurant, residential hotel, eating house, theatre
or any place of public amusement or entertainment;
and

1.

——

Subs. by P_s.ct 2 of 1975.
2. Subs. by Act2 of 1975.
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(iii)  such other establishment as the State Government may,

by notification, declare to be an establishment to which
the Act applies;

but does not include a ‘motor transport undertaking” as defined in clause
(8) of Section 2 of the Motor Transport Workers Act, 1961 (27 of 1961)]

(7)

(8)

(9)

(10)
(10-A)

“family” in relation to an employer means the husband or
wife, child or children, father or mother, brother or sister,
brother’s son, sister’s son, daughter’s son and son’s son of
such employer living with him and dependent on him:

“holiday” means a day on which an establishment shall
remain closed or on which an employee shall be given a
holiday under the provisions of this Act;

“Inspecting officer” means an Inspecting Officer appointed
under sub-section (1) of Section 29 and includes the Chief
Inspecting Officer, Additional Inspecting Officer and ex officio
Inspecting Officer appointed under or referred to in that
section;

“Leave” means leave provided for in Chapter IV of this Act;

“Opened” means opened for the service of any customer or
for any business connected with the establishment:

(10-B) _/“Period of work” means the time during which an employee is

(11)

(12)

(13)

(14)

(15)
- (16)

at the disposal of the employer;

“Prescribed” means prescribed by rules made under this
Act;

“Residential hotel” means any premises used for the reception

of guests travellers desirous of dwelling or sleeping therein
and includes a club:

“Restaurant” or “eating house” means any premises in which
is carried on wholly or principally the business of the supply
of meal or refreshments to the public or a class of the public
for consumption on the premises;

“Retail trade or business” includes the business of a hawker,
hairdresser, the sale of cooked food, refreshments or
intoxicating liquors and retail sale by auction;

“Schedule” means the Schedule appended to this Act:

"Shop” means any premises where goods are sold, either by
rﬁ—al‘F or wholesale or where services are rendered to
customers and includes an office, store-room, godown,
warehouse and work place, whether in the same premises or
elsewhere, used in connection with such sales or services, but
does not include a restaurant, a residential hotel, eating
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house, theatre or other place of public amusement or
entertainment;

(17)  “Spread over” means the period between the commencement
and the termination of the work of an employee on any day;

(18) “Theatre” includes any premises intended principally or
wholly for the exhibition of pictures or other optical effects
by means of a cinematograph or other suitable apparatus or

for dramatigéerfnrmang_ei or any other public amusement or
entertainment;

(19)  “Wage period” in relation to the payment of wages of any

employee, means a wage period fixed by an employer under
Section 20 in respect of such employee;

«A20) “Wages” means wages as defined in the Payment of Wages
Act, 1936 (IV of 1936) and includes the dearness allowance as
the workman is for the time being entitled to;

(21)  “Week” means a period of seven days beginning at midnight
of Saturday;

[(21-A)  “Year” means a year commencing on the first day of January,
and|

(22)  “Young person” means a person who is not a child and has not
completed the age of eighteen years.

SYNOPSIS
1. Requirement of the Section.........cceersmseersarssnsc 10 4, EstabliShment....ccvererseesasssarssnsarsssnsssasancane ]l
2. EMPIOYEE. cuousererssasnarenes e Tt 5. "Establishment”—Definition of. ..eevescessseresss 11

3. Worker—lg a person in the
prﬂﬂiﬂﬂﬁ. AR AASSGNARRLARERRE N RN R RAE R AR iill-ij 1

1. Requirement of the Section.—The impugned orders as well as the state-
ment of the respondents in their counter affidavits are completely vague. The
respondents have failed to assign any reason, as also to place relevant materials in
support of their stand that the establishment in question is covered under the
meaning of Section 2(4) or Section 6 of the Bihar Act. Unless all the required
formalities are observed, it would be really hard to take a decision that the estab-
lishment requires registration under the Bihar Act.

The respondents have failed to justify that the establishment in question is.
required to be registered under the provisions of Rule 3 of the Rules. It is further
held that neither proper enquiry was conducted nor due opportunity was given
to the petitioners before the impugned action of the authority.2

2. Employee.—On a plain reading of the definition it would reveal that even
persons employed in a factory by the inclusive clause in the second sentence of

. Ins. by Act 12 of 1961.
2. M5 ITC Ltd. v. State of Bilar, 1996 (1) PLJR 297 at pp. 299, 300.
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the definition are employees within the meaning of the Bihar Act. But it has to be
noticed that two exceptions have been carved out from the category of such
person, namely, (i) who are not “‘workers’ within the meaning of the Factories Act
such workers do not come within the exclusive definition of the term ‘employees’
and (ii) who are not working in managerial capacity.l

It would reveal that even persons employed in a factory by the inclusive
clause in the second sentence of the definition are employees within the meaning
of the Bihar Act. But it has to be noticed that two exceptions have been carved out
from the category of such person, namely, (i) who are not “workers” within the
meaning of the Factories Act, such workers do not come within the exclusive
definition of the term “employees” and (ii) who are not working in managerial
capacity.®

Even a person employed in a factory and who is not a worker within the
meaning of the Factorie-s. Act will not be an employee under Section 2(4) of the
Bihar Act if he is working in a managerial capacity.”

3. Worker—Is a person employed in the premises.—Defined in Section 2(1)
of the Factories Act, 1948 reading both the provisions together, there would be no
doubt that the ‘worker’ as defined in the Factories act, should be a person
employed in the premises or precincts of the factory. It is not necessary that such
workers must be directly connected with the manufacturing process, but those
who are on any other work connected with or his work is incidental to the
manufacturing process in a factory are included.?

There would be no doubt that the “worker” as defined in the Factories Act,
should be a person employed in the premises or precincts of the factory. It is not
necessary that such workers must be directly connected with the manufacturing
process, but those who are on any other work connected with or his work is
incidental to the manufacturing process in a factory are included.

4. Establishment.—The school, not being an establishment within the mean-
ing of the Act, the Labour Court had no jurisdiction to interfere with the order
terminating the services of a teacher.”

5. “Establishment”—Definition of.—Merely because an institution employs
teachers, regulates their conditions of service and pay them salary, it cannot be
held that it is an establishment under the Act because if it employs teachers, it has
to pay their salary and provide for regulation of their service. Running of an
educational institution in a scientific and efficient manner like modern organiza-
tion cannot convert it into a commercial establishment unless it is found that it
carries on trade or business.

1. M/ ITC Lid, v. State of Biliar, 1996 (1) PLJR 297 at pp. 299, 300.

2. M/ITC Lid. v. State of Bilar, 1996 (1) PLIR 297 at pp. 299, 300.

3. M/ ITC Ltd. v. State of Bilar, 1996 (1) PLJR 297 at pp. 300, 301.

4. M/s. ITC Ltd. v. State of Bihar, 1996 (1) PLJR 297 at p. 300.

5.  The Managing Commuittee, East India Section of Seventh Day Adventists and another v.

Presiding Officer, Labour Court, Ranchi and another, 2002 (3) JCR 155 (Pat) (RB); Lala Lajpal
Rai Bal Mandir & Anr. (1) v. Labour Court Ranchi & Anr., 2004 (1) JCR 366 (Jhr).
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The school does not render any material service to the community with the
help of the employees in the sense in which it is done by trading and business
organizations. It imparts education and does not carry on any trade business or
profession. Its objective is carrying on welfare activities in the human societies in
the field of education, health and hygiene. Majority of the students get free food,
clothing and the education either wholly or partly and the school is run on
donations from the people who have faith in the system. Such activities do not
partake the character of trade or business. The finding to the contrary contained
in the impugned judgment, being based on unwarranted assumption, cannot be
sustained.!

3. Reference to time of day.—References to the time of day in this
Act are reference to the Indian standard time, which is five and a half hours
ahead of Greenwich Mean Time.

4. Exceptions.—(1) The provisions of this Act shall not apply to any
precinct or premises of a mine as defined in clause (j) of Section 2 of the
Mines Act, 1952 (XXV of 1952).

(2) Notwithstanding anything contained in this Act, the provisions
thereof specified in the third column of the Schedule shall not apply to the
establishment, employees and other persons referred to in the correspond-
ing entry in the second column :

Provided that the State Government may, by notification, add to, omit
or alter any of the entries in the Schedule in respect of one or more areas
of the State and on the publication of such notification, the entries in either
column of the Schedule shall be deemed to be amended accordingly.

COMMENTS

Section deals with the establishments which are exempted such as mine as
defined in Mines Act, 1952. The provisions specified in the Il Column of the
Schedule shall not apply to the establishment, employees and other persons
provided that the State Government may by notification, add to omit or alter any
of the entries in Schedule in respect of one or more areas of the State.

Jurisdiction—Question of.—Even if the notification is prospective in view
of the non-obstante clause and the deeming provision im the amended provision, it
will come into operation immediately and affect proceedings which are pending
on the date of the notification.

The Authority in view of the changed position in law by virtue of the
amended provision of Section 4(2) of the said Act read with the notification ceases
| to have jurisdiction to pronounce the said order on 31st October, 1986 because the
,| said notification on the strength of the amended provision of the said Act came
| into existence admittedly on 13th August, 1985.2

1. The Managing Committee, East India Section of Seventh Day Adventists and another v.
Presiding Officer, Labour Court, Ranchiand another, 2002 (3) JCR 155 (Pat) (RB); Lala Lajpat

: Rai Bal Mandir & Anr. (1) v. Labour Court Ranchi & Anr., 2004 (1) JCR 366 (Jhr).
| 2. State Bank of India v. State of Bihar and others, 1995 (4) PLJR 81 at p. 83, 85.
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5. Rights and privileges under other laws, etc. not affected.—Noth-
ing in this Act shall affect any right or privilege to which an employee in
any establishment is entitled at the date on which this Act applies to such
ostablishment, under any other law for the time being in force, or under
award, agreement contract, custom or USage applicable to such estab-
lishment, if such right or privilege is more favourable to him than any right
or privilege conferred upon him by this Act.

COMMENT

The Act does not affect any right or privilege to which an employee in any

establishment is entitled. In other words rights and privilege under other law are

not affected by the Act.
CHAPTER I

ESTABLISHMENT
'[6. Registration of establishments and renewal thereof —The State

Government may make rules requiring the registration of establishment or
any class of establishments or renewal thereof and prescribing manner and

the fees payable for such registration or renewal.]
COMMENT

The State Government has been given power to make any
registration of the establishment.
for renewal and registration.

7. Opening and closing hou
lishment shall on any day be open
than 9 p.m. :

rule requiring the
The State Government may fix the fees payable

rs of Establishments.—z[(lj No estab-
ed earlier than 9 am. and closed later

r who was being served or was waiting to

Provided that any custome
be served at such closing hour in any establishment may be served in such
establishment during the quarter of an hour immediately following such hour]
(2) The State Government may, by notification, after the opening or
closing hours for different establishments or for different areas or for dif-

ferent periods of the year.
(3) When they are conducted in an establishment two or more trades
ch a character that, if it was sole trade or

or business, any or which is of su
rovisions of this section would not apply

business, therein conducted, the p
to that establishment shall, so far the conduct of that trade or business 1s

concerned, be exempt from the operation of this section.
COMMENT

The State Government ha
hours for different establishment but generally th

a.m. and close at 9.00 p.m.

1. Subs. by Act 2 of 1975.
2. Subs. by Act 2 of 1975.

s been authorised to alter the opening or closing
e establishment shall open at 9.00
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![8. Prohibition of sales before opening and after closing hours.—
Save as otherwise provided in this Act, or under any other enactment, no
person shall carry on the sale of any goods in any place, whether a shop or
not before the opening or after the closing hours fixed under Section 7 :

Provided that nothing in this section shall apply to hawkers on foot-
path or market street upto 11 p.m.

Provided that nothing in this section shall apply to the hawking of the

newspapers. |
COMMENT

No person shall carry on the sale of any goods in any place before the
opening or after the closing hours fixed under Section 7 but the hawker on footpath
or market street are exempted up to 11.00 p.m. Further the section does not apply
to the hawking of news papers.

“[9. Hours of work in establishments.—No employee in any estab-
lishment shall be required or allowed to work in such establishment for
more than 9 hours in a day and or more than 48 hours in a week, exclusive
of interval allowed for rest or for meals which together shall not be less
than one hour in any day :

Provided that during any period of stock taking or making of accounts
or any other purpose as may be prescribed any person, other than a child
or a young person, may be allowed or required to work in such estab-
lishment for any period in excess of hours fixed under this section subject
to payment of over-time wages at the rate fixed in Section 21, but the total
number of hours of work, including overtime, shall not exceed 10 hours in
any day and 54 hours in any week and the aggregate hours of overtime
work shall not exceed 150 hours in a year :

Provided further that advance intimation of at least 3 days in this
respect has been given in the prescribed manner to the Chief Inspector or
any other officer authorised by the State Government.

COMMENT

No employee shall be required or allowed to work for more than 9 hours in
a day and or more than 48 hours in a week. Excess hours fixed under the section
subject to payment of overtime wages may be allowed provided that advance
intimation of at least three days to the Chief Inspector or any other officer
authorised by State Government.

*[10. Interval for rest—No employee in any establishment shall be
required or allowed to work in such establishment for more than five hours
continuously in any day unless he has had an interval for rest of at least
half an hour :

1. Subs. by Act2 of 1975.
2. Subs. by Act 2 of 1975.
3. Subs. by Act 2 of 1975,
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Provided that there shall not be more than one such interval for rest
during the whole of the working period of any employee on any day.]

I1. Spreading of periods of work.—The periods of work and inter-
vals of rest of an employee in an establishment shall not be together spread
over more than—

(i) in the case of child, eight hours in any day;
(ii) in the case of a young person, ten hours in any day;

'[(iii) in the case of any other employee twelve hours in any
day.]

12, Weekly holidays in establishments.—(1) Every establishment
shall remain entirely closed on one day of the week :

Provided that an employer may keep the establishment open on week-
ly holiday if it falls on the opening day of the financial year.

(2) The day on which an establishment shall remain entirely closed
in each week shall, subject to the provisions of sub-section (3), be specified
by the employer in a notice (in hindi in devanagri script and, if necessary,
in a language and script understood by the majority of the employees)
displayed at some conspicuous and convenient place at or near the main
entrance of the establishment and shall be mentioned in a clean and legible
condition and the day so specified shall not be altered more often than once
in three months and a copy of such notice shall be delivered at the office
of the Inspecting Officer and the day specified in the notice shall not be
altered without the prior approval of the Inspecting Officer.

(3) Subject to such directions as may be issued by the State Govern-
ment in this connection from time to time, the Chief Inspecting Officer, may,
if he thinks fit so to do in the public interest, by notification, specify the
day on which all or any classes of establishment in a particular area shall
remain entirely closed under sub-section (1) and thereupon, the day so
specified shall be deemed to be the day specified under sub-section (2) by
the employer.

(4) Every employee in an establishment shall be allowed in each week
holiday of one whole day :

Provided that nothing in this sub-section shall apply to any employee
whose total period of employment in the week, including any day spent
on authorised leave is less that six days or shall entitle such employee who
has been allowed a whole holiday on the day on which the establishment
has remained closed in pursuance of sub-section (1) to an additional
holiday.

1. Subs. by Act 2 of 1975.
2. Subs. by Act 2 of 1975.
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(5) No deduction shall be made from the wages of any employee in
an establishment on account of any day on which it has remained closed
as a holiday under sub-section (1) or on which an employee has been on
his weekly holiday under sub-section (2) and if an employee is employed
on daily wages, he shall nonetheless be paid the daily wages of the day on
which such establishment remains closed or on which the employee is on
his weekly holiday unless he is absent on the day preceding such day:]

COMMENT

One day in each week has been provided as a holiday. No deduction shall
be made from the wages of any employee on account of any day on which it has
remained closed as a holiday. Further the Chief Inspecting Officer on the direction
of the State Government may by notification specify the day on which all or any
class or classes of establishment in a particular area shall remain entirely closed.

'[12-A. Other holidays.—Every employee in an establishment shall
be allowed—
(@) a holiday on full pay on the Independence Day, the Republic
Day and Mahatma Gandhi’s Birthday each year; and

(b)  such other holidays on full pay upto five days in a year, in
connection with such festivals as the State Government may
declare from time to time under this Act :

Provided that an employee required to work on any such holiday shall

be paid remuneration at double the rate of his normal wages calculated by
the hour.]

[For list of holidays under clause (b) see Noti. S.0. No. 11/86-10102 /72 L&S
2183, dated 30.10.1972, given after the Act.]

“[12-B. Every employee to be furnished with service card.—Every
employee in an establishment shall be furnished by his employer with a
service card in such form as may be prescribed.

CHAPTER III

Employment of children and young persons
13. No child to work in an establishment.—No child below the age

of twelve years shall be required or allowed to work as an employee in any
establishment to which this Act applies.

14. Children, young persons and women to work only between 7
a.m. and 10 p.m.—No child, young person or woman shall be required or
allowed to work whether as an employee or otherwise in any establishment
to which this Act applies before 7 a.m. or after 10 p.m.

15. Daily and weekly hours of work for young persons.—(1) Not-
withstanding anything contained in this Act—

1. Ins.by Act2 of 1975.
2. Renumbered by Act 2 of 1975.




SEC. 18] THE BIHAR SHOPS AND ESTABLISHMENTS ACT, 1953 17

(@) no child or young person shall be allowed to work as an

employee in any establishment to which this Act applies for
more than—

(i)  five hoursinany day or thirty hours in any week in the
case of a child; and

(if) seven hours in any day or forty-two hours in any week
in the case of a young person;

(b)  nochild or young person shall be required or allowed to work |

In such establishment for more than four hours continuously

I
in any day unless he has an interval for rest and meals of at
least one hour.

(2) No child shall be required or allowed
lishment on any day, on which he
establishment. |

to work in any estab-
has already been working in another

I
CHAPTER IV _. h
]
Leave with wages

16. Annual leave with wages.—(1) Every employee who has worked
for two hundred and forty days or more in an establishment during a
calendar year and who has not been involved in an illegal strike, shall be

: _ | [
allowed, during the subsequent calendar year, leave with wages for a 'l
number of days calculated at the rate of -

(i) if a child, one day for every fifteen days of work performed
by him during the previous calendar year.

(ii) in any other case, one day for every twenty days of work .'
performed by him during the previous calendar year.

Explanation.—For the purpose of this sub-section—

(a) any day of lay off, by agreement or contract or as permissible
under the standing orders and any days of lock-out;

(b) in the case of a female employee, maternity leave for any
number of days not exceeding twelve weeks; and

(c) the leave earned in the year prior to that in which the leave fJ
IS enjoyed;

shall be deemed to be days on which the employee has worked in an

establishment for the purpose of computation of the period of 240 da ys or
more, but he shall not earn leave for these days.

(2) (i) The leave admissible under this sub-section shall be exclusive j

©of all holidays whether occurring during or at either end of the period of
leave.

(i) An employee whose service commence, otherwise than on the
first day of January shall be entitled to leave with wages at the rate laid
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down in clause (i) or as the case may be, clause (ii) of sub-section (1) if he
has worked for two third of the total number of days in the remainder of

the calendar year.

(3) An employee who has been employed for a period of not less than
one hundred and twenty days shall be entitled to leave with wages at the
rate prescribed in clause (i) or clause (ii), of sub-section (1), as the case may
be, if the ratio of the number of days of his employment is not less that the
ratio which 240 bears to 365, and the employer shall pay to him the amount
payable under Section 17 in respect of the leave with wages to which he is

deemed to have become entitled.

(4) In calculating leave under this section, fraction of leave of half-a-
day or more shall be treated as one full day’s leave, and fraction of less

than half-a-day shall be omitted.

(5) If an employee does not in any one calendar year take the whole
of the leave allowed to him under sub-section (1) or sub-section (2), as the
case may be, any leave not taken by him shall be added to the leave to be

allowed to him under that sub-section in the succeeding calender year :

'[Provided that the total number of days of leave that may be carried
forward to a succeeding year shall not exceed forty five days.]

3[# * :t-]

(6) An employee may at any time apply in writing to the employer,
not less than fifteen days before the date on which he wishes his leave to begin,
to take all the leave or any portion thereof allowable to him during that
calendar year under sub-section (1) or sub-section (3), as the case may be:

Provided that the number of instalments in which the leave is
proposed to be taken shall not exceed three.

(7) Anapplication for leave which does not contravene the provisions
of sub-section (6) shall not be refused without sufficient cause to be

recorded in writing :
Provided that an employee aggrieved by such refusal may appeal in
the prescribed manner to the prescribed authority who shall, if he is satis-

fied after hearing the parties that such refusal was without sufficient cause,
award such compensation to the employee as such authority may consider

fair and equitable.

3[(8) When earned leave is refused to an employee having to his credit
such leave for _five days, he shall be entitled, in respect of the period

1. Sus. by Act 2 of 1975.
2. Second proviso omitted by Act 2 of 1975.
3. Ins. by Act2of 1975.
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covered by the refusal, to an amount which would have been payable to
him as wages fﬁ’tﬁ: period in case he had been on leave during that
period. The amount payable under this sub-section shall be in addition to
the normal wages payable for the period.

On an employee receiving the said amount the leave to his credit shall
be reduced by the number of days in respect of which such amount is
received.]

v (9) If the employment of an employee who is entitled to leave under
sub-section (1) or sub-section (2), as the case may be, is terminated by the
employer before he has taken the entire leave to which he is entitled or if,
having applied for and having not been granted such leave, he quits his
employment before he has taken the leave, the employer shall pay him the
amount payable under Section 17 in respect of the leave not taken, and such
payment shall be made before the expiry of the second working day after

the day on which his employment 1s terminated and to an employee who
quits his employment on or before the next pay day.

Explanation 1.—"lllegal strike”” means strike which is held by the State
Covernment to be illegal within the meaning of Section 24 of the Industrial
Disputes Act, 1947 (XIV of 1947), or of any other law for the time being in
force relating to industrial disputes.

Explanation 2.—"Calendar year” shall mean a year from the first day
of January to the thirty-first day of December.

(10) 1f an employee wants to avail himself of the leave with wages
due to him to cover a period of illness, he shall be granted such leave if the
application for leave is not made within the time specified in sub-section
(6) and in such a case wages as admissible under Section 16 shall be paid
not later than fifteen days.

(11) The unavailed leave of an employee shall not be taken into con-
sideration in computing the period of any notice required to be given
before discharge or dismissal.]

2[16-A. Otherkinds of leave—(1) Every employee in an establishment
shall in addition to the leave, admissible under Section 16, be entitled
$0=—

(a) Casual leave with full pay for 12 days in a Calendar year; and

(b) Sick leave on half pay for 12 days in a Calendar year on
production of a medical certificate :

Provided that the casual leave or the sick leave shall not be accumulative.

1. Sub-secs. (8), (9), (10) re-numbered as sub-secs. (9), (10), (11) by Act 2 of 1975.
2. Ins.by Act2of 1975.




17. Wages during leave period.—(1) For the lea

under Section 16, an employee shall be paid at a rate equal to the daily
average of his total full time earnings, exclusive of any overtime earnings
and the yearly bonus, but inclusive of attendance bonus, efficiency bonus
and other incentive bonuses and dearness allowance and the cash
equivalent of any advantage accruing by the sale of foodgrains and other
articles at concessional rates, for the days on which he worked during the
month Immediately preceding his leave. |

(2) The State Government may prescribe—

(@)  the manner in which the cash equivalent of the advantages

accruing through the concessional sale to employees of food-
grains and other articles shall be calculated; and

(b) the registers that shall be maintained in an establishment for

the purpose of securing compliance with the provisions of
this section.

ve allowed to him

ing on earned leave shall on demand be
ges for half of period of leave and the

COMMENT

An employee shal] be Paid at a rate equal to the daily average of his total full
time earnings for the leaves allowed under Section

16. Further it has been provided
that employees proceeding on earned leave shall.on demand be given advanced
payment of the wages for half of period of leave,

2[18. Power to increase the amo

and the minimum number
of days up to which such leave may be accy '

establishments or class of establishments a
notification. ]

18-A. Power to exempt establishment.—

Where the State Government
IS satisfied that

the leave rules applicable to employees in an establishment
1. Ins. by Act 2 of 1975,
2. Subs. by Act 2 of 1975,
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provide benefits which in its opinion are not less favourable than those for
which this Chapter makes provision it may by written order, exempt the
establishment from all or any of the provisions of this Chapter subject to
such conditions as may be specified in the order.

CHAPTER YV

WAGES

19. Responsibility for payments of wages.—Every employer shall
be responsible for the payment to his employees of all wages required to
be paid under this Act.

20. Fixation of wage period.—(1) Every employer shall fix period in
respect of which such wages shall be payable.

(2) No wage period shall exceed one month.

21. Extra pay for overtime.—(1) Where an emplnyee is required to
work in an establishment for more than nine hours in any day or for more
than forty-eight hours in any week, he shall be entitled in respect of the
overtime to wages at the rate which shall be twice the ordinary rate of his
wages.

Explanation.—For the purpose of this section, the expression “ordinary
rate of wages”, in relation to an employee means the basic rates of wages
and such allowances as the employee is for the time being entitled to but
does not include a bonus.

(2) The State Government may prescribe the registers that shall be
maintained in an establishment for the purpose of securing compliance
with the provision of this section.

COMMENT

[t has been provided under this section that an employee shall be entitled in
respect of the overtime to wages at the rate which shall be twice the ordinary rate
of his wages. The State Government may prescribe the registers that shall be
maintained in the establishment for the purpose of securing compliance with the
provisions of the section.

22. Payment, when to be made.—An employee, who has been
allowed leave for not less than five days in the case of a child and four days
in any other case, shall before his leave begins, be paid the wages due for
the period of the leave allowed.

23. Time of payment of wages.—(1) Wages of every employee shall
be paid before the expiry of the seventh day after the last day of the wage
period as respect of which the wages are payable :

Provided that if any employee be absent until the last day permissible
under this sub-section the wages shall be paid before the expiry of three
working days from the day on which he attends for work again or demands
payment.
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(2) Where the employment of an employee is terminated by or under
the order of the employer, the wages earned by such employee shall be
paid before the expiry of the second working day from the day on which
his employment is terminated.

(3) All payments of wages shall be made on a working day at or near
the place of work and during working hours.

(4) The State Government may by general or special order exempt an
employer from the operation of this section in respect of the wages of any
employee or class of employees, to such extent and subject to such condi-
tions as may be specified in the order.

24. Wages to be paid in current coins or currency notes.—All wages
shall be paid in current coins or currency notes or in both.

25. Deductions which may be made from wages.—No deductions
other than those which may be prescribed shall be made by the employer
from the wages of this employee.

COMMENT

It has been provided under this section that no deduction shall be made by
the employer from the wages of the employees, only prescribed deduction shall
be allowed.

26. Notice of the dismissal or discharge.—l[(l} No employer shall
dismiss or discharge or otherwise terminate the employment of any

employee who has been in his employment continuously for a period of
not less than six months, except for a reasonable cause and after giving

L b

such employee at least one month’s notice or one month's wages in Iieujnf

such notice :

Provided that such notice shall not be necessary where the services of

such employee are dispensed with on a charge of such misconduct as may

il -4 -8

be prescribed by the State Government, supported by satisfactory evidence
qg.?' recorded at an enquiry held for the purpose :

Provided further that an employee who has been in continuous
employment for a year or more and whose services are dispensed with
otherwise than on a charge of misconduct shall also be paid compensation
| equivalent to fifteen days average wages for every completed year of ser-

Vice and any part thereof in excess of six months before his discharge in
| addition to the notice or pay in lieu of notice as prescribed above.]

12) Every employee, dismissed or discharged or whose employment
is otherwise terminated, may make a complaint in writing in the prescribed
manner, to a prescribed authority within 90 days of the receipt of the order

- I

e

'- 1. Subs. by Act 2 of 1975.
| 2. Subs. by Act 2 of 1975. L
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of dismissal or discharge or termination of employment on the one or more
of the following grounds, namely :—

(i) there was no reasonable cause for dispensing with his
services; or

(i) no notice was served on him as required by sub-section (1); or

(iii) he has not been guilty of any misconduct as held by the
employer; or

(iv) nocompensation as prescribed in sub-section (1) was paid to
him before dispensing with his service. |

(3) Notwithstanding anything contained in sub-section (2), where the
order of dismissal or discharge was received by an employee at any time
before the commencement of the Bihar Shops and Establishments (Amend-
ment) Act, 1959, he may make a complaint in writing in the prescribed
manner before a prescribed authority within sixty days of the commence-
ment of the said Act :

Provided that such complaints, if any, pending before an authority
prescribed prior to the commencement of the said Act shall be deemed to
have been duly filed before the authority prescribed after such commence-
ment and the said authority shall dispose the same in accordance with the
provisions of this Act.

e
T (4) The prescribed authority may condone delay in filing such a com-

application within the prescribed time.

(5) (a) The prescribed authority shall cause a notice to be served on
the employer relating to the said complaint, record briefly the evidence
adduced by the parties, hear them and after making such enquiry as it may

s o

consider necessary pass orders giving reasons therefor.

0
PSS ———

. (b) In passing such order the prescribed authority shall have power
to give relief to the employee by way of reinstatement or money compen-
sation or both.

+A6) The decision of the prescribed authority shall be final and binding

= P ———
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employer relating to the compl
record evidence and has been
shall has the power to award
and it has the binding effect.

goes in explain that the charges for w
the grounds of dismissal on which he
and there is no discrepancy, whatsoever.
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1. Notice.—It has been provided in this section that notice is must for the

dismissal or discharge. One months notice or one months wages in lieu of such

hotice is compulsory for the employee who has been in the employment con-
tinuously for a period not less than 6 months. !

Further it has been provided that complaint in writing within 90 days may

be made to the Prescribed Authority. The
power to condone the delay. The Prescribed Authority shall issue notice to the
aint. Prescribed Authority has been authorised to
also empowered to reinstate the employee and he
the compensation also. The decision shall be final

Prescribed Authority has been given

2. Scope of.—A bare reading of the charge-sheet and the domestic enquiry

hich the petitioner was charge-sheeted and
was dismissed, are one and the same charge

The charges of misconduct have been proved against the petitioner and, as

such, the order impugned passed by the

1.  Author's View.

2. Abdul Rahim v. Presiding Officer, 1994 (2) PLJR 238 at p. 242.

3 i [ |
Labour Court, requires no interference.*
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3. Approval to the order of dismissal.—These are two cases where the find-
ings of a domestic tribunal like the Enquiry Officer dealing with disciplinary
proceedings against a workman can be interfered with, and those two are cases in
which the findings are not based on legal evidence or are such as no reasonable
person could have arrived at on the basis of the material before the Tribunal. In
each of those cases, the findings are treated as perverse.!

4. Requirement of law.—Admittedly, the Act and Rules do not provide that
establishments shall/may make a Service Rule for regulating service conditions of
its employees. If such a Rule would have been framed, then it would have been
against the provisions of the Act/Rule. Such an issue can be framed only when
there is such a requirement under the provisions of the Act/Rule and is to be
examined what were these rules, but if there is no such requirement of law, then
if such an issue is allowed to be framed then impliedly it means that every
establishment is required to frame such Rules for its establishment, which is not
at all the mandate of law.2

3. Requirement of justice.—Considering the aspect of the matter and the
requirement of justice in this case, the Court directs the petitioner’s company to
pay an amount of Rs. 30,000/- by way of compensation payment to the petitioner.

Ihe Court is of the opinion that before directing reinstatement, the Labour
Court should have held an enquiry in respect of the charges and if he finds that
the petitioner is not guilty in respect of the charges, he can direct reinstatement,
but this has not been done and as such this is an infirmity in the order of the Labour
Court. The said order is therefore quashed in so far as direction rela ting to

reinstatement is concerned. But the Court does not disturb any other finding
arrived at in the said order.3

6. Earlier suspension—Consideration of.—Respondent No. 1 has recorded a
finding that the earlier supersession of respondent No. 2 was bad in law. That was

beyond his jurisdiction while deciding a complaint under Section 26 and cannot
be sustained 4

7. Termination of service.—Labour Court holding termination order illegal
directed reinstatement with full back wages or in lieu of reinstatement payment
of 50 months wages. No fixed formula for computation of compensation in wrong-
ful-disniissals available. Tribunal has to take into account,

(a) the terms and conditions of the contract of employment;
(b) the tenure of service;

(c) the possibility of termination of the employment at the instance of
either party;

L. Mys. Usha Sales Lid. and another v. Presiding Officer Labour Court, Jamshedpur and another,
1983 PLJR 398 at p. 403.

2. Gokul Rana v. Presiding Officer, Labour Court, Jamshedpur and others, 2002 (3) JCR 391 at
p-.394 (Jhr).

3. Peewgss G.F. & Investment Co. Ltd. and others v. Presiding Officer, Labour Court, Purnea
and others, 2000 (1) PLJR 926 at p. 928, 929.

4. Tata Iron & Steel Co. Ltd. v. Presiding Officer, 1989 PLIR 650 at p. 653.
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(d) the possibility of retrenchment by the employer or resignation or
retirement by the workman;

(e) the possibility of the employer or the workman ceasing to exist; and

(f) the possibility of the workman being awarded various benefits in
the future which are normally incidental to the employment.!

8. Complaint under Section 26.—In contradiction to a proceeding under
Section 28 of the Act in which the provisions of Code of Civil Procedure have been
made applicable by Section 28(9) of the Act, no such provision has been provided
in a complaint under Section 26 of the Act. From this it follows that rigour of the
Code of Civil Procedure will not apply to a complaint under Section 26 of the Act

and broad effect of the grievances made and facts alleged has to be dealt in a
complaint under Section 26 of the Act.2

9. Application—Maintainability of.—In the instant case, there is a detailed
finding recorded by the Labour Court showing that he has been working since
1982 and in 1985 his case was strongly recommended by the Depot Su perintendent
of the employer for his regularization in service but he was removed in 1986
without giving any notice or without any inquiry. The single Judge has not con-
sidered this aspect of the matter and has simply proceeded on the basis that
petitioner worked from 16.12.1985 to 14.4.1986 i.e. less than six months, t
his application was not maintainable.3

herefore,

10. Maintainability of complaint.—The employer purportedly changes the
aims and objects of the trust by making a direction that the income from the
establishment would no longer be used for the purpose of private gain. The whole
idea appears to be plainly unacceptable and if the contention of the petitioner is

| accepted, then, it would be the easiest thing for the employer to frustrate any

proceeding under the Act by unilaterally changing the nature of the establishment
during the course of the proceeding.

Therefore, there was no merit in the petitioner’s objection regarding the

maintainability of the complaint filed by the second respondent and it was ri ghtly
rejected by the Labour Court.?

The Labour Court held that the applicant being a driver was a motor
transport worker within meaning of Section 2(h) of the Motor Transport Workers

Act which precludes him from invoking the provisions of Act, and, therefore, the
petition is not maintainable.

[ m— e

The Labour Court was wholly justified to hold that the complaint under
Section 26 (1) of the Act was not maintainable. Once the Labour Court expressed

\ L. Management of the Tata Robin Fraser Ltd-v. Presiding Officer, 1996 (1) PLIR 502 at p. 505
': (Pat).

‘ 2. M/s. Usha Sales Ltd. v. Presiding Officer, Labour Court, jamshedpur and another, 1983 PLIR
| 398 at p. 405.

; 3. Krishna Chandra Yadav v. Presiding Officer, Labouir Court B.S. City, Dhanbad, 2002 (3) JCR
|| 664 at p. 668 (Jhr).

Popular Nursing House v. State of Bihar, 1995 (1) PLIR 750 at p. 754.
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its inability to entertain the complaint petition, its decision on merit is not binding
on the parties and is really non est.!

11. Jurisdiction—Question of.—It was contended that since it was a case of
retirement which respondent No. 2 voluntarily sought, it was neither a case of
dismissal nor a case of discharge nor a case in which it can be said that the services
of respondent No. 2 was “otherwise terminated” within the meaning of Section
26 of the Act. In CWJC No. 93 of 1989 (R) and CWJC No. 2234 of 1988 (R) disposed
of on 13.4.1989 the scope of the word “otherwise terminated” have been noticed
in detail. In those cases, the question was whether resignation was voluntary. Here
it is a case of whether retirement was voluntary, what have been stated in those
cases with regard to case of resignation shall apply with regard to a case of
retirement. Respondent No. 1 had jurisdiction to decide the question.?

12. Territorial jurisdiction.—The petitioners were working in the Patna
Depot of the company their services will be deemed to have been terminated at
Patna and, as such, the Labour Court, Patna will have territorial jurisdiction to
decide the dispute. The Bihar Shops and Establishment Act, 1953, will also be
applicable to the case for the same reason. In other words, in view of the fact that
the services of the petitioners were terminated at Patna it cannot be legally claimed
that the petitioners were not employed in any establishment in the State of Bihar
at the time of termination of their services. Patna Labour Court had territorial
jurisdiction to decide the dispute. Under clause (c) of Section 20, CPC, proceedings
can be-3 initiated in the Court or Tribunal where cause of action wholly or in part
arises.

13. Colourable exercise of power—It may be that the allegation of lack of
power made has been not strongly worded and has become a victim of the ver-
bosity of the draftsman, it cannot be said that the jurisdiction of the Divisional
Manager is not challenged. Apart from this, undoubtedly the Divisional Manager
was cross-examined. In his cross-examination also the Divisional Manager did not
state that he had power to take steps that he did. It was elicited from him that he
had no written authority to take steps that he did. It was, necessary for the officer
concerned to prove that he had the power to act in the manner that he did.?

14. The procedure laid down in Section 20 of the CPC—Applicability of.—
Section 26 of the Act provides for filing complaint by an employee challenging the
order of termination. No provision has been made in the Act for determining the
jurisdiction of the Labour Court who may entertain a complaint. There is yet
another provision under which application may be made i.e. Section 28 of the Act
which provides for making claims arising out the deductions from wages or delay
in payment of wages and penalty for malicious or vexatious claims. In neither of
the sections nor any where in the Act, any provision has been made laying down

Raj Narayan Singh v. Presiding Officer, 1986 PLIR 1000 at p. 1002, 1003.

Tata Iron & Steel Co. Ltd. v. Presiding Officer, 1989 PLJR 650 at p. 652,

K.T.V. Prasad v. H.D. Tanpe, 1996 (2) BL] 420 at pp. 422, 423 (Pat).

M/s. Usha Sales Ltd. v. Presiding Officer, Labour Coutrt, Jamshedpur and another, 1983 PLIR
398 at p. 405,
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the Labour Court before whom such complaint or application may be filed. The
Actlays down the territorial jurisdiction of each Labour Court. Can it be said that
a complaint or application may be filed in any Labour Court of the choice of the

employee? In the absence of any provision in the Act, the procedure laid down in
Section 20 of the Code shall be followed.!

15. Compensation for the loss of future employment.—In the instant case
the Act of misconduct involved is subversive of discipline and confidence on the
part of the workman. Taking into consideration the facts and circumstances of the
case particularly the fact that the charge of taking bribe which is grave in nature
has been proved which is prejudicial to the interest of the petitioner-company;, it
must be held that it is not desirable and expedient to direct reinstatement of the
respondent. Therefore, the direction of the Labour Court with regard to reinstate-
ment cannot be sustained in law and the same is set aside. It is held that in lieu of
reinstatement the respondent shall be paid compensation for the loss of future

employment. Accordingly the respondent shall be paid compensation on the basis
of last wages drawn by him from the date of discharge till date 2

16. Reinstatement—Justification of.—The Labour Court, so far first part of
the charge regarding demand of rupees one thousand is concerned, held that the
same has not been proved but so far second part of the charge regarding receiving
rupees seven hundred currency notes and recovery of the same from the pocket
of the complainant is concerned, the Labour Court held that the same has been
proved. In such circumstance, the impugned order of the Labour Court for
reinstatement of the complainant-respondent in service is unjustified.

17. Scope of “establishment”.—The concept of industry, as defined under the
business, trade, undertaking manufacture or calling of employers and also in-
cludes any calling, service, employment, handicraft or industrial occupation or
avocation of workmen. It was, therefore, held that in a School there is an organised
activity between the employers and employees to impart education. Such an
activity, though may be industry, will not be a profession, trade or business for the

purpose of Article 19(1)(g) of the Constitution, would not be one falling within the
scope of “establishment” under the Act.#

18. Reinstatement.—It is well settled that in cases of wrongful dismissal or
discharge, the normal rule is to award reinstatement. But where a case falls in any
of the exceptions to the general rule of reinstatement industrial adjudicator has
discretion to award reasonable and adequate compensation in lieu of reinstate-

ment. Compensation in such a case is the solatium for unjustified and premature
termination of employment.

1. Tata lron & Steel Co. Ltd. v. Presiding Officer, 1989 PLJR 650 at p- 651.

2. M/s. Tata Iron & Steel Co. Ltd. v. Presiding Officer, Labour Court, Jamshedpur, 2003 (2) JCR
76 at p. 80 (Jhr).

3. M. Tata Iron and Steel Co. Ltd. v. Presiding Officer, Labour Court, [amshedpur, 2003 (2)
JCR 76 at p. 79 (Jhr).

4. St Ignatius High School v. Presiding Officer, Industrial Tribunal, 2003 (4) JLJR 142 at p.
144,
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(b) one month’s sala
one year’s salary by way of compensation for Joss

19. “Management”,—The enquiry was conducted by a complete outsider.
This was also contrary to the procedure prescribed by the company for such
enquiries. The Divisional Manager in any event should not entrust the enquiry to
such a person.

The power to issue charge-sheet and to appoint enquiring officer is vested in
the company and the Management. The Divisional Manager cannot be said to be
the “Management” of a Public Limited Company.2

20. Enquiry—Vitiation of.
on that day and to proceed ex
particularly, when the reason
without substance. The enqui
as a last resort stating that no
entertained on any account whatsoever 3

21. The principle of—Article 311-—Applicabilit}r of.—The list referred in
Article 311 (1) therefore, speaks of such Posts on the civil side as opposed to the
military side. The incum | receives protection but since the
appellant is neither holding posts under the State nor Hindustan Steel Ltd. he was
not entitled to the protection of Article 311 of the Constitution,

22. No proper enquiry.—On a construction of the provisions of sub-section
(2) and sub-section (5) of Section 26 of Bihar Shops and Establishments Act, the
Judges of the Supreme Court held that the Competent Authority is entitled to
record evidence and come to jts own findings on such evidence and such findings
can be recorded independently of the findings given in the domestic enquiry. It
has further been held i ' of the Act are not by way

Abdul Ralim v. Presiding Officer, 1994 (2) PLJR 238 at p- 241.

eerless General Finan ce & Investment Co, Lid. v. Presiding
(1) BBC] 439 (Pat),
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23. Dismissal/discharge on a reasonable cause—The present case being
covered by the first proviso of Section 26(1) of the Act, the minimum requirement
of compliance of the principles of natural justice was must and that having not
been complied, vitiates the orders of removal of the petitioners from services of
the respondent-Biscomaun.!

24. Reasonable cause of termination.—The expression ‘reasonable cause’
naturally will have to be tested as to whether it lacks any bona fide or is beyond
the control of the employer such as lock-out in the factory or reduction of work
forcing the employer to take recourse to retrenchment of employees on account of loss
in business or financial constrains in the interest of efficiency and economy which
necessity can be termed reasonable ex facie or winding up of the company itself
and cannot include termination on account of irregular or illegal appointment.?

25. Requirement of the section.—Though there was reasonable cause for
terminating the employment of respondent No. 3, the order of termination of
employment was bad in view of non-compliance with the requirement of Section
26(1) of the Bihar Shops and Establishment Act which additionally requires the
employer to give to the employee, whose services are terminated, one month'’s
wages in lieu of notice.

The authority under the Act was not justified in holding that the termination
of the employment of respondent No. 3 was not for a reasonable cause, but the
finding of fact recorded by the authority, that one month’s wages in lieu of notice
had not been paid to respondent No. 3, is justified.?

26. The principle of natural justice and its compliance.—The present case
being covered by the first proviso of Section 26(1) of the Act, the minimum require-
ment of compliance of the principles of natural justice was must and that having
not been complied, vitiates the orders of removal of the petitioners from services
of the respondent- Biscomaun.*

27. Scope of the section.—Respondent No. 1 is not interfered with by the
Iribunal (or the Labour Court) in the reference made under Section 10 of the
Central Act, it will be in consequence of following the well-established procedure
of solving an industrial dispute and if the same respondent’s dismissal is set aside
by the Labour Court in the proceeding under Section 26 of the Bihar Act, it will
be as a result of the procedure laid down by that section, without any reference to
a dispute in the nature of an industrial dispute.’

If there is a special Act, which is a complete Code in itself to govern the
service conditions of a particular type of employees, that Act must govern them

1. Rajendra Prasad Sah v. State of Bihar, 2000 (4) PLJR 273 : 2000 (3) All PLR 479 (Pat)(FB).

2. Rajendra Prasad Sahv. State of Biltar, 2000 (4) PLJR 273 (Pat).

3. Bihar State Co-operative Marketing Union Ltd. through its Administrator v. State of Bihar,
1993 (1) PLJR 333 at p. 339.

4. Rajendra Prasad Sah and another v. State of Billar and others, 2000 (4) PLIR 273 at p. 288 :
2000 (3) All PLR 479 (Pat)(FB).

5. Managing Director, Indian Oil Corporation Ltd. and others v. C.D. Singh and athers, 1972
PLJR 124 at p. 139 (FB).
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Gautam Banerjee v. State of Bihar, (1999) 2 BLIR 1110 (Pat),

Managing Committee, E.LS.S.v.P.O.LC, Ranchi, (1999) 2 BLJR 1015 (Pat).
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their resignation was obtained by inducement or undue influence or under dures
are mere conjectures. The company, therefore in both the cases must succeed !

32. Service of termination order—Question of.—The concerned workmen
had never raised the plea that the order of termination was not served upon them.
Even in these writ applications, except taking the points in grounds the foun-
dational facts have not been pleaded at all. Neither before the respondent No. 1

nor before High Court the petitioners even made an attempt to call for the said
letter.

[n this situation, it is not permissible for the High Court to permit the petitioners
to raise the aforementioned question for the first time in these writ applications.?

33. Termination—Can be challenged under the provisions of Industrial

Disputes Act.—The petitioners were discharging functions of supervisory nature

and that the total number of employees being 39, they came amongst the first four

according to their seniority and, therefore, are covered by the said entry. If

pelitioner take the stand that they were not engaged in supervisory capacity and

are, therefore, ‘employees” under Section 2(4) of the Act, in view of the provisions

| of Section 6(4) of the Act, they would have to be relegated to the remedy under
| the LD. Act. If on the other hand, they take the stand that they were engaged in
{ supervisory capacity, they would stand excluded from the category of ‘employees’

under Section 2(4) of the Act, in view of the provisions of Section 4(2) read with
Schedule of that Act.3

34. Establishment—Definition.—Educational Institutions do not fall under
the definition of the establishment hence petition under Section 26 of Act is not
maintainable against such institution.4

Educational Institution imparting education does not carry on a business,

trade or profession hence it is not “establishment”. Labour Court had no
jurisdiction to interfere with the order of the Managing Committee.5

35. Application—Maintainability of.—The writ petitioner-appellant, filed an
application under Section 26(2) of the Bihar Shops and Establishment Act, 1953
against the order of termination with further prayer for reinstalement with
monetary compensation. The Presiding Officer, Labour Court, held that the ap-
plication was not maintainable, dismissed the complaint petition.

The order aforesaid was affirmed by single Judge.

In the circumstances as the apg::ﬁ::atinn filed by the appellant before the
Labour Court, was not maintainable.

lata Robin Fraser Co. Ltd. v. Presiding Officer, 1989 PLJR 1153 at p- 1158.
Sri Sa0 v. Presiding Officer, 1989 PLJR 810 at p- 813.

Gautam Banerjee v. State of Bihar, 1999 (3) BL]J 302 (Pat).

G.&H. High School v. State of Bihar, 2001 (1) JCR 283 (Jhr).

Ruth Soren v. Managing Committee, East IS SDA, 2001 (1) JCR 1: 2001 (1) BBCJ 15: 2001
(1) BLJR 203 (SC).

A.K. Khan v. State of Bihar, 2002 (3) JCR 365 (Jhr).

R
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36. Notification dated 13.8.1985 issued amending the Schedule to the Act
resulting in including all branches of public sector bank situated in State of Bihar
from the purview of the provisions of the Act—Applicability of.—Notification
was retrospective, was applicable even in relation to cases under Section 26(2) of
the Act which were pending from before its issuance and from the date of issuance
of the notification, the provisions of the Act ceased to apply to employee of the
State Bank of India situated within the State of Bihar.!

37. Whether the word “establishment” covers educational institution.—The
issue whether the word “establishment” covers educational institution imparting
education or not stands decided by the decision of the Supreme Court in Ruth
Soren v. Managing Committee, East, ISSDA, reported in 2001 (1) JCR 1 (SC). In the
said case, the Supreme Court taking into consideration the provision of Section
26(2) of the Bihar Shops and Establishment Act, 1953 held that the educational
institution imparting education does not carry on business, trade or profession
hence it is not “establishment”. Labour Court had no jurisdiction to interfere with
the order of the Managing Committee.?

38. Provisions of the Act—Ceased to apply to the branches of State Bank
situated in Bihar—By a notification which have retrospective effect in relation
to cases under Section 26(2) pending before its issuance and hence, Labour Court
cannot adjudicate in such cases.—The notification dated 13.8.1985 was retrospec-
tive, was applicable even in relation to cases under Section 26(2) of the Act which
were pending from before its issuance and from the date of issuance of the notifica-
tion, the provisions of the Act ceased to apply to employees of the State Bank of
India situated within the State of Bihar.?

39. Publication of the notice in the news paper.—However, from the finding
arrived at by the Presiding Officer, Labour Court, it is absolutely clear that not only
the notices were served upon the concerned employee but even they appeared on
the first date but they refused to take part therein on the ground of pendency of
the earlier complaint petitions under Section 26 of the said Act.

In view of the fact the employees themselves have refused to participate in
the enquiry, it does not lie in the month of the concerned employee to contend that
it was obligatory on the part of the management to issue notices upon them for
each and every date of hearing of the domestic enquiry.*

30. Grant of interest.—Il is, clear that the application filed by respuﬁdent No.
2 under Section 33-C (2) of the Industrial Disputes Act was not maintainable.

Further in this case, although the petitioner filed an application under Articles
226 and 227 of the Constitution of India before High Court challenging the order
of the Labour Court under Section 26(2) of the Bihar Shops & Establishment Act,
it did not pray for any stay of the award. It was, thus, open to respondent No. 2
to file a suitable application in the High Court for a direction upon the employer

State Bank of India v. State of Bihar, 1999 (1) BL] 260 (Pat) (IDB).
A.K. Khan v. State of Bihar and others, 2002 (2) JCR 365 (Jhr).
State Bank of Indin v. State of Bilar, 1999 (1) PLIR 274 (Pat) (DB).
Sri Sao v. Presiding Officer, 1989 PLJR 810 at p. 813.
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to pay the amount or in the alternative he could have taken steps for executing
the said order. It is not the case of the respondent No. 2 that any prayer was made
for grant of interest either before High Court or in the Special Leave Petition filed
before the Supreme Court of India.

The petitioner should be held to be liable to at least pay interest on the amount
of pension and gra tuity to the respondent No. 2 from 1st October, 1975, that is,
after the expiry of two months @ 12% per annum, !

41. Order—Modification of.—The brief fact of the case is that M/s. Uphar
Picture Palace is carrying on business of exhibition of cinema shows, a place of
public entertainment. It engaged several persons incl uding respondent, who was
working since 1975 as operator. A departmental proceeding was initiated against
him by charge-sheet whereinafter the respondent was dismissed.

The Court being not satisfied with the finding given by Presiding Officer,
was inclined to set aside the impugned order and to remand the case for fresh
decision. However, taking into consideration the stand taken by the petitioner
M/s. Uphar Picture Palace that they have lost confidence on respondent and that
they have offered to pay a sum of Rs. 50,000/- in favour of respondent as a full
and final settlement in two equal instalment within two months instead of setting
aside the order dated 8.8.1999 passed in B.S. Case No. 11/97, the order dated

i | gement of Uphar Picture Palace to
pay a sum of Rs. 50,000/~ (Rupees Fifty thousand) only to respondent in all as a
full and final settlement in two equal monthly instalment.2

42. Framing of proper issues and its effect.—There is absolutely no doubt
that although the issues were properly framed but the respondent no addressed
himself correctly with regard to the requirement of the provisions of sub-section (2)
of Section 26 of the said Act and the parties have not been prejudiced in any manner

whatsoever because of non-framing of the issues by the respondent No. 1.3

43. Violation of natural justice.—The allegation of the petitioner that some
employees have been allowed to work upto 65 years or even beyond that has no
leg to stand, in view of the fact that the general rule of superannuation in the
establishment is 60 years, though that could be extended. S0, if certain employees
have been given extension benefit, then that cannot create any right in favour of
the petitioner to derive it in terms of the con tract of employment which was known
to the petitioner right from the year 1986 that he had to superannuate on attaining
the age of 60 years. “Otherwise termination” and superannuation are two different
things, so there has been no violation of natural justice because non-issuing of the
show cause notice before his Superannuation, particularly when the petitioner has
been informed prior to his superannuation. Thus, there is no merit in this writ
application, which is accordin gly dismissed. However, the petitioner will be paid
all his retrial benefit, to which he is entitled, by the establishment 4

L. Central Conlfields Ltd. v. Presiding Officer and another, 1992 (2) PLJR 315 at p. 320.

2. M4, Uphar Picture Palace v. Presiding Officer, Labour Court and others, 2002 (2) JCR 559
at p. 560, 561 (Jhr).
Sri Sao v. Presiding Officer, 1989 PLJR 810 at p. 814.
Gokul Rana v. Presiding Officer, Labour Court, Jamshedpur, 2002 (2) JCR 391 at p. 394.
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44. Repugnancy between Section 26 of the Act and either of the Central
Act.—The inevitable conclusion must be that the Central Act does not cover the

whole field of industrial relationship, so that Section 26 of the Bihar Act can be
held to be repugnant to the Central Act.!

45. Excess of jurisdiction.—A plain reading of the Section 26(2) of the Act
clearly shows that the Labour Court has jurisdiction if the employee has been
dismissed or discharged or whose employment is otherwise terminated. Obvious
it is that the question of dismissal or discharge arisen only when there is miscon-
duct on the part of an employee Rule 20(1) lists the misconduct; (2) provides the
procedure of discharge in case of misconduct; and Rule 21 clearly provides that
any employee aggrieved by an order of dismissal or discharge under Section 26 of
the Act may make a complaint. It is to be noted that under Rule 21, the com-
plaint is maintainable only in case of dismissal or discharge and as this rule
does not mention “even otherwise termination”, no complaint can be lodged
for the “otherwise termination of the service” under Section 26. It is amply
clear that the petitioner of this case has not been found guilty of any miscon-
duct as listed under Rule 20. Consequently, his case does not fall within the
mischief of dismissal or discharge with the obvious consequences that no com-
plaint could have been made under sub-section (2) of Section 26 of the Act. So
if the complaint did not lie and even if the Labour Court entertained the com-
plaint, then the mere entertaining of the complaint by the Labour Court was

without jurisdiction and the impugned order in excess of jurisdiction. There-
fore, the impugned order is without jurisdiction.

Thus, in the aforesaid legal situation, the petitioner cannot derive any benefit
out of the quashing of the impugned order.2

46. Generalibus specialia derogant.—The Bihar Act being of a general na-
ture will cover ordinarily and generally all kinds of workers working in the
establishment. Therefore, this is a general Act. The Working Journalists Act,
however, is a special Act governing the service conditions of the working
Journalists only working in the newspaper establishment. That being so, on the

principle generalibus specialia derogant the special Act will exclude the applica-
tion of the general Act.3

27. Notice of termination of employment by employee.—(1) No

employee shall terminate his employment unless he has given to his
employer a notice of at least one month.

(2) Where an employee contravenes the provision of sub-section (1),

his employer may forfeit any unpaid wages for a period not exceeding
fifteen days.

L. Managing Director, Indian OQil Corporation Ltd. and others v. C.D. Singh and others, 1972
PLIR 124 at p. 138 (FB).

2. Gokul Rana v. Presiding Officer, Labour Court, Jamshedpur, 2002 (2) JCR 391 at p. 393
(Jhr).

Samachar Bharti v. Kedar Nath and others, 1972 PLIR 365 at p. 368.
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